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 1.  TIME:  9:00   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
SPECIAL SET HEARING ON: OSC WHY JURY DEMAND SHOULD NOT BE 
STRICKEN SET BY DEPT. 39 
* TENTATIVE RULING: * 
 

In 2016, defendants demanded a jury trial and one defendant timely posted jury fees.  

Plaintiff also demanded a jury trial, but did not post jury fees.  Since defendants had posted jury 

fees, plaintiff’s failure to do so had not been noticed and had no effect on trial setting.  On 

January 26, 2021, defendants waived their right to jury trial.  They then brought to the Court’s 

attention the fact that plaintiff had never posted a jury fee, and therefore had waived jury 

pursuant to Code of Civil Procedure section 631(f)(5).  Plaintiff then posted a fee.   

After the matter was discussed at a case management conference, the Court issued an 

order to show cause why the jury trial should not be stricken.   

In response, plaintiff does not dispute the waiver, but requests that, pursuant to Code of 

Civil Procedure section 631(g), the court exercise its discretion to allow a jury trial.  Ordinarily, in 

the absence of prejudice, such a request should be granted.  (Johnson-Stovall v. Superior Court 

(1993) 17 Cal.App.4th 808, 810-811.)   

In response, defendants raise nothing related to the ordinary factors governing whether 

a jury trial should proceed.  Instead, they argue that under the current pandemic, it is not safe to 

hold a jury trial, or at a minimum, the use of masks will render counsel unable to understand and 

respond to the concerns and perceptions of jurors, and that the health risks are significant, or at 

least will distract counsel.  The court has, during the pandemic, conducted trials with jurors, 

abiding by social distancing and mask-wearing requirements.  Criminal trials have been 

conducted under the same protocols.  The situation is still somewhat fluid, and the matter will be 

set for a jury trial.  If circumstances at the time of trial do not permit a safe jury trial, then the 

matter either will be continued, or plaintiff may decide to waive jury if it wants a trial at that time.   

The parties have been proceeding on the assumption that this case would be a jury trial 

since its inception.  There is no prejudice from holding a jury trial.  The order to show cause is 

discharged and the matter will continue to be set as a jury trial, absent further waiver by plaintiff. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00878 
CASE NAME: PATTERSON VS FINISHMASTER, INC 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY MATTHEW MEDINA, AMANDA PATTERSON 
* TENTATIVE RULING: * 
 

 Plaintiffs Amanda Patterson and Matthew Medina move for preliminary approval of their 
class action and PAGA settlement.  The matter initially was heard on January 28, 2021, after 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/18/21 

 
 

- 2 - 

which the Court requested supplemental information.  Plaintiff filed a supplemental declaration 
and memorandum for this hearing. 

A. Background and Settlement Terms 

The original complaint was filed May 3, 2019.  It is a class action complaint alleging 
failure to pay wages and/or overtime, failure to provide meal periods and rest breaks, failure to 
provide appropriate wage statements and failure to reimburse necessary business expenses.  A 
Second Amended Complaint was filed on December 30, 2019, which added the PAGA claims.  
Plaintiff Medina had filed a separate action in Ventura County, but that case was dismissed 
without prejudice, and Medina’s claims were made part of this case. 

The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator.   

A gross settlement amount of $1,900,000, non-reversionary, will be paid to the 
Settlement Administrator.      

PAGA penalties would be $150,000, resulting in a payment to the LWDA of $112,500, 
with the remainder distributed to the aggrieved employees.  A class representative incentive 
payment would be made to each plaintiff in the amount of $10,000, totaling $20,000. Phoenix 
Settlement Administrators is the settlement administrator, and estimates costs at $15,000.  
Litigation costs would not exceed $25,000.  Attorney’s fees would be $722,000, which is 38% of 
the settlement fund.  The net amount would be divided into wages, interest, and penalties.   

The class would be provisionally certified as employees who worked for defendant from 
May 3, 2015 through the date of tentative approval of the settlement, minus three employees 
who entered into individual settlements.  Notice to the class would be provided, which would 
include the number of work weeks for each member, which is the basis for determining each 
class member’s share.  The class members will not be required to file a claim.  Class members 
may object or opt out of the settlement.  Class members who dispute the number of pay periods 
credited to them may contest the determination.  Various prescribed follow-up steps will be 
taken with respect to mail that is returned as undeliverable.  Any checks cancelled due to failure 
to negotiate them will be transferred to the State Controller’s Unclaimed Property Fund. 

Based on the estimated class size (about 491), the average net settlement share is 
about $2,000. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
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settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 38% of the total settlement amount ($722,000) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 

480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  
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Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

Plaintiffs’ initial motion provided no specific information as to the legal or factual basis for 
the claim, or its merit or value.    The initial memorandum generally set forth a variety of claims, 
e.g., failure to pay overtime, failure to provide meal and rest breaks, along with a cascade of 
violations that follow from those violations. There was little, however, from which the Court could 
ascertain whether there actually was any unlawful policy or practice that resulted in the 
violations.  The supplemental declaration sets forth greater analysis.  With respect to each 
category of claim, it describes that in many instances defendant had evidence of facially 
compliant policies, indicating that there were relatively few violations, or at least that they 
involved individual facts that may not be appropriate for resolution on a class-wide basis.  It sets 
out estimates of the value of each claim, and applies a discount for settlement purposes. (After 
discounts, counsel estimated values for overtime violations ($366,000), minimum wage 
violations ($198,000), meal breaks ($244,000), rest breaks ($212,000), waiting time penalties 
($313,000), wage statements ($262,000), and employee reimbursements ($65,000).  These 
figures total $1,660,000.  They also provide sufficient information concerning the nature of the 
claims to enable the Court to determine that the amounts are fair, reasonable, and adequate. 

As to PAGA penalties, such penalties could be deeply discounted for a variety of 
reasons, even if plaintiff prevails. 

 Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

E. Conclusion 

The motion is granted.  Counsel are directed to prepare an order reflecting this tentative 

ruling, the other findings in the previously submitted proposed order, and to obtain a hearing 

date for the motion for final approval from the clerk.  Other dates in the scheduled notice 

process should track as appropriate to the hearing date.  The ultimate judgment must provide 

for a compliance hearing after the settlement has been completely implemented.  Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date.  

5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 
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 3.  TIME:  9:00   CASE#: MSC19-00878 
CASE NAME: PATTERSON VS FINISHMASTER, INC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Vacated, based on the ruling on Line 2. 

  

 4.  TIME:  9:00   CASE#: MSC19-01155 
CASE NAME: BRADFORD VS. CHEVRON 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
CHEVRON USA, INC. 
* TENTATIVE RULING: * 
 
 
 Defendant Chevron, U.S.A. Inc.’s Motion for Judgement on the Pleadings as to Plaintiff 
Liza Mosqueriola is granted (subject to one inquiry, set forth below). 
 
 
Background 
 
 Plaintiff Mosqueriola formerly worked as an operator at Chevron’s Richmond refinery.  
Plaintiff Mosqueriola is one of four Plaintiffs filing this class action on behalf of Operators at the 
Chevron refinery in Richmond.  Plaintiffs challenge Defendant Chevron’s practice of scheduling 
refinery Operators for mandatory “standby” shifts and failing to pay the required reporting time 
pay.   Pursuant to Paragraph 5 of the Wage Order 1-2001, an employee is entitled to reporting 
time pay when he or she “is required to report for work and does report, but is not put to work or 
is furnished less than half said employee’s usual or scheduled day’s work.”  
 
 In September 2016, a Chevron employee filed a class action (“Anderson action”) 
complaint against Chevron on behalf of current and former operators, who “were not paid all 
wages they were owed, including for work performed (resulting in “off the clock” work) and for all 
overtime hours worked.” In February 2017, a second class action suit (“Clack action”) was filed 
on behalf of Operators alleging Chevron failed to provide off-duty rest breaks. Chevron required 
Operators to, among other things, maintain radios during rest breaks. The lawsuits were jointly 
settled on a class-wide basis.  On August 6, 2020, the Superior Court for the County of Los 
Angeles approved the Clack/Anderson settlement and entered a Judgment of Dismissal.  
 
  Plaintiff Mosqueriola participated in the Clack/Anderson class action and chose not to 
opt out of the settlement.   
 
 
Motion 
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 Defendant Chevron U.S.A., Inc. brings this motion for judgment on the pleadings on 
Plaintiff Liza Mosqueriola’s putative class and individual claims for unpaid wages and derivative 
penalties on the ground that each of her claims has been released through a prior claims 
settlement and therefore is barred by the doctrine of res judicata. Defendant maintains the 
Clack/Anderson Settlement released Mosqueriola’s claims for unpaid wages and she cannot 
change her legal theory to resurrect her claims.  
 
 
Judgment on the Pleadings Standard 
 
 “‘A motion for judgment on the pleadings performs the same function as a general 
demurrer, and [thus] attacks only defects disclosed on the face of the pleadings or by matters 
that can be judicially noticed. [Citations.] [Citation.]’ [Citation.]” (Pointe San Diego Residential 
Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 
274.)  The rules governing demurrers apply. (Cloud v. Northrop Grumman Corp. (1998) 67 
CA4th 995, 999.)  All material facts which were properly pleaded are deemed true, but not 
contentions, deductions, or conclusions of fact or law.  (Mack v. State Bar (2001) 92 Cal.App.4th 
957, 961.)    
 
 
Analysis 
  
 Doctrine for Res Judicata and Primary Right Theory Bars this Subsequent Action 
 
 “Generally, ‘[r]es judicata’ describes the preclusive effect of a final judgment on the 
merits. Res judicata, or claim preclusion, prevents relitigation of the same cause of action in a 
second suit between the same parties or parties in privity with them. [Citation.]  Res judicata 
bars a subsequent claim when ‘(1) the decision in the prior proceeding is final and on the merits; 
(2) the present proceeding is on the same cause of action as the prior proceeding; and (3) the 
parties in the present proceeding or parties in privity with them were parties to the prior 
proceeding.’ [Citation.] Upon satisfaction of these conditions, claim preclusion bars ‘not only … 
issues that were actually litigated but also issues that could have been litigated.’” (Colombo v. 
Kinkle, Rodiger & Spriggs (2019) 35 Cal.App.5th 407, 416, internal quotation marks omitted.) 
 
  “[F]or purposes of applying the doctrine of res judicata, however, a dismissal with 
prejudice is the equivalent of a final judgment on the merits, barring the entire cause of action.” 
(Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 793.)  “Res judicata applies to a court-
approved settlement agreement in a class action dismissed with prejudice.” (Villacres v. ABM 
Industries Inc. (2010) 189 Cal.App.4th 562, 577.)   
 
 “Whenever a judgment in one action is raised as a bar to a later action under the 
doctrine of res judicata, the key issue is whether the same cause of action is involved in both 
suits. California law approaches the issue by focusing on the "primary right" at stake: if two 
actions involve the same injury to the plaintiff and the same wrong by the defendant then the 
same primary right is at stake even if in the second suit the plaintiff pleads different theories of 
recovery, seeks different forms of relief and/or adds new facts supporting recovery.” (Eichman v. 
Fotomat Corp. (1983) 147 Cal.App.3d 1170, 1174.) 
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   “The most salient characteristic of a primary right is that it is indivisible: the violation of a 
single primary right gives rise to but a single cause of action.”  (Mycogen Corp. v. Monsanto 
Co. (2002) 28 Cal.4th 888, 904.)” For purposes of res judicata, the phrase “cause of action” has 
a precise meaning:  “The cause of action is the right to obtain redress for a harm suffered, 
regardless of the specific remedy sought or the legal theory (common law or statutory) 
advanced.”  (Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 798.) The cause of action 
is based on the harm suffered, as opposed to the particular theory asserted by the litigant.  One 
injury gives rise to only one claim for relief.  “When two actions involving the same parties seek 
compensation for the same harm, they generally involve the same primary right.” (Boeken v. 
Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 798.)  “If the same primary right is involved in two 
actions, judgment in the first bars consideration not only of all matters actually raised in the first 
suit but also all matters which could have been raised.” (Eichman v. Fotomat Corp. (1983) 147 
Cal.App.3d 1170, 1175.) 
 
 Here, the primary right involved is the payment of wages owed to the Operators. 
Plaintiffs seek payment of wages in form of reporting time pay. In Shine v. Williams-Sonoma, 
Inc. (2018) 23 Cal.App.5th 1070, the court held that reporting-time pay is a form of wages.   In 
the Shine case, there had been a previous class action case, Morales, which involved the same 
plaintiffs and defendants.  In Morales, the plaintiffs alleged causes of action for overtime pay, 
meal period premiums, rest period premiums, minimum wages, final wages, payment of all 
wages earned, etc.  (Shine v. Williams-Sonoma, Inc. (2018) 23 Cal.App.5th 1070, 1074.) The 
Morales case was resolved by a settlement agreement.   
 
  A short while later, Mr. Shine brought an action for reporting time pay, alleging the 
employer required employees who “were scheduled for a regular shift immediately followed by 
an on-call shift that same day” (or vice versa) to physically report or phone their employer 
shortly before the scheduled start of the on-call shift, but did not pay reporting-time pay for a 
canceled on-call shift. (Shine v. Williams-Sonoma, Inc., supra, 23 Cal.App.5th at 1075.) Mr. 
Shine had been a participant in the Morales settlement.   
 
 The appellate court in Shine stated that because reporting-time pay is a form of wages, a 
claim for reporting-time pay could have been raised in the Morales action. (Id.,1077.) It held that 
a prior settlement of wage and hour class action releasing claims for unpaid wages involved the 
same primary right as a later suit for reporting-time pay.  Thus, the later suit was barred under 
the doctrine of res judicata. The fact that reporting-time pay was not alleged in the earlier action 
did not alter the determination that the same primary right was involved.  A claim for reporting-
time pay could have been raised in the earlier action. (Id.)    Mosqueriola’s claims for reporting 
time pay are barred because they involved the same primary rights as brought in, and settled by 
Clack/Anderson settlement.   
  
 “Collateral estoppel precludes the litigation of a claim that was related to the subject 
matter of the first action and could have been raised in that action, even though it was not 
expressly pleaded.”  (Shine v. Williams-Sonoma, Inc., supra, 23 Cal.App.5th at 1076.) “[A] 
judgment pursuant to a class settlement can bar [subsequent] claims based on the allegations 
underlying the claims in the settled class action. This is true even though the precluded 
claim was not presented, and could not have been presented, in the class action itself.” 
(Id., at 1078 [internal quotation marks omitted].) Both Mosqueriola’s claims and the 
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Clack/Anderson actions are based on allegations that the Operators were not paid all wages 
they were owed. Similar to Shine, reporting time pay was not explicitly pleaded, but the court 
found they could found they could have been pled. Here, Mosqueriola’s related claim for 
reporting time (related to off the clock work requirements) could have been pled.  (While the 
Shine decision stated that res judicata may apply even to claims that could not have been 
presented, that issue is not presented here, because it appears that the reporting time claims at 
issue here could have been presented.) 
 
 “Both res judicata and collateral estoppel are based on the principle that a litigant is only 
entitled to one bite at the apple. ‘The doctrine of res judicata, whether applied as a total bar to 
further litigation or as collateral estoppel rests upon the sound policy of limiting litigation by 
preventing a party who has had one fair adversary hearing on an issue from again drawing it 
into controversy and subjecting the other party to further expense in its reexamination.’ 
[Citation]” (Colombo v. Kinkle, Rodiger & Spriggs (2019) 35 Cal.App.5th 407, 416.) “A party 
cannot by negligence or design withhold issues and litigate them in consecutive actions.” (Amin 
v. Khazindar (2003) 112 Cal.App.4th 582, 589-590.) 
 
 The Court also notes that the issue here concerns wage claims.  Other claims under the 
Labor Code, e.g., seating violations, health and safety requirements, are not presented by this 
case. 
 
    
Settlement Agreement Does Not Waive Res Judicata Defense 
 
 “In applying the doctrine of res judicata, courts may examine the terms of the settlement 
agreement to ensure that the defendant did not waive res judicata as a defense.” (Villacres v. 
ABM Industries Inc. (2010) 189 Cal.App.4th 562, 577.) “As with any contract, the language of a 
settlement agreement must be viewed in its entirety, and, if possible, every provision must be 
given effect.”  (Shine v. Williams-Sonoma, Inc., supra, 23 Cal.App.5th at 1080.) Here, the 
Clack/Anderson settlement specifically states that “[i]t is the intent of the Parties that the Final 
Approval Order entered by the Court shall have full res judicata and collateral estoppel effect….”  
  
 However, Plaintiff has argued that settlement agreement should be read narrowly and 
limit the release to claims based on facts alleged in the complaints.  The Settlement defined 
“Released Claims” as:  

[A]ll claims for wages, …, and related penalties and interest actually alleged or 
that could have been alleged in the Clack and/or Anderson Actions by the 
Plaintiffs, on behalf of themselves, the Class Members, and the allegedly 
aggrieved employees, based on the facts alleged in the [Clack Action, Anderson 
Action, and/or the Clack/Anderson consolidated complaint], allegedly occurring 
during the [class period from September 7, 2012 through November 25, 2019], 
including but not limited to: … (3) failure to pay any penalties under Labor Code § 
203 or California’s Unfair Competition Law, Bus. & Prof. Code § 17200 et seq., 
…; (4) failure to pay wages for hours worked … in violation of California Labor 
Code §§ 510, 1194 & 1198; … (6) civil penalties under the Private Attorneys 
General Act … for the alleged California Labor Code violations that were or that 
could reasonably have been alleged in the Actions based on the facts stated in 
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the Complaints; …; and (8) that Defendants are liable for any other remedies, 
penalties, or interest under … the applicable IWC Wage Order(s) based on the 
facts alleged in the Complaints.” Id. at § 2.25. (Emphasis added.) 
 

 Plaintiffs argue the Clack/Anderson settlement did not intend to waive claims for 
reporting time pay.  Plaintiffs maintain the factual allegations in the Clack, Anderson, and 
Clack/Anderson complaints do not include factual allegations that could be the basis for a 
reporting time pay claim.   
 
 The Court disagrees.  Based on the allegations in the complaints, Plaintiffs could have 
alleged a claim for reporting time pay.  In the Clack/Anderson actions, the plaintiffs alleged 
Chevron failed to pay Operators “all wages added defined by applicable California law” upon 
discharge from employment.  (Exh. F, ¶¶143-146.)  The plaintiffs in Clack/Anderson alleged that 
during the course of employment, plaintiffs were not paid all wages they were owed including for 
all work off the clock.  (Exh. F, ¶22.)  The plaintiffs in Clack/Anderson also alleged as the result 
of pre and post-shift requirements to work off clock, they were not paid all wages due. (Exh. F, 
¶24.)  The plaintiffs also alleged violation of applicable Wage Orders, specifically including 
Paragraph 5, which governs reporting time. (Exh. F, ¶150.)  
  
 Even if the Court narrowly interpreted the settlement to release all claims “based on the 
facts alleged in the [Clack Action, Anderson Action, and/or the Clack/Anderson consolidated 
complaint],” there were sufficient facts in the previous complaints to support a reporting time pay 
claim. 
 
 There is one remaining matter concerning the scope of the motion that concerns the 
Court.  While the parties have documented that a PAGA notice was provided, neither party has 
provided a copy of the notices in question.  A private individual is authorized to bring a given 
claim on behalf of the State only where that claim is included within a PAGA notice.  (Lab. Code, 
§ 2699.3.  See, Brown v. Ralphs Grocery Co. (2018) 28 Cal.App.5th 824, 835 [“[p]roper notice 
under section 2699.3 is a ‘condition’ of a PAGA lawsuit”]; Huff v. Securitas Security Services 
USA, Inc. (2018) 23 Cal.App.5th 745, 753 [“a plaintiff must first allow the appropriate state 
authorities to investigate the alleged Labor Code violations, by providing the Labor and 
Workforce Development Agency with written notice of the violations”].)  Accordingly, if the 
reporting time claims were not included in the notice, the plaintiffs had no authority to bring, and 
therefore no authority to resolve, that particular claim on behalf of the State.  This limitation 
would apply only to the extent of claims for PAGA penalties, not individual wage claims.  
Moreover, if the original PAGA notices did include the reporting time claims, this would bolster 
the claim that those claims could have been alleged and were properly before the court in the 
Clack/Anderson case. 
 
  For the reasons above, the motion for judgment on the pleadings, as to Mosqueriola, is 
granted, subject to resolution of the Court’s inquiry concerning the PAGA notices. 
 
 
Defendant’s Request for Judicial Notice 
 Pursuant to Evidence Code §§ 451-453, Defendant Chevron requests the Court to take 
judicial notice of the following: 
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1. Exhibit A--Plaintiff Liza Mosqueriola’s Complaint, Contra Costa County Superior Court 

Case No. MSC19-01155, filed on June 9, 2019. 
2. Exhibit B-- First Amended Complaint  filed on January 21, 2020 
3. Exhibit C-- Jennifer Anderson’s First Amended Complaint titled Jennifer Anderson v. 

Chevron U.S.A. Inc., Contra Costa County Superior Court Case No. C16-01724, filed on 
November 16, 2016 

4. Exhibit D-- Vincent Clack, et al. v. Chevron Corporation, et al., Los Angeles County 
Superior Court Case No. BC649514, filed on February 6, 2017 

5. Exhibit E--Declaration of Randy Renick in Support of Motion for Final Approval of Class 
Action Settlement and Exhibits.  The Clack/Anderson Settlement is Exhibit 1 to the 
Declaration of Randy Renick.  

6. Exhibit F--Consolidated Class Action Complaint, Los Angeles County Superior Court 
Case No. BC649514, filed on November 8, 2019  

7. Exhibit G--The Los Angeles Superior Court Order Granting Final Approval of Class 
Action Settlement, entered on August 6, 2020.   

8. Exhibit H-- The Los Angeles Superior Court Judgment, entered on August 6, 2020 in the 
action titled Vincent Clack, et al. v. Chevron Corporation, et al., Los Angeles Superior 
Court Case No. BC649514. 

9. Exhibit I-- The United States District Court, Northern District of California Dismissal, 
entered on August 21, 2020 in the action titled Jennifer Anderson v. Chevron U.S.A. Inc., 
United States District Court Case No. 3:17-cv-00103. 
 

 Defendant’s unopposed request is granted. 
 
  

  

 5.  TIME:  9:00   CASE#: MSC19-02292 
CASE NAME: JOHNSON VS WINTER CHEVROLET CO 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY KEVIN JOHNSON 
* TENTATIVE RULING: * 
 

 Plaintiff Kevin Johnson moves for final approval of his class action and PAGA 
settlement.  The Court previously issued tentative approval. 

A. Background and Settlement Terms 

The original complaint was filed November 1, 2019.  It is a class action and PAGA 
complaint alleging failure to pay wages and/or overtime, and failure to provide meal periods and 
rest breaks.  Specific allegations include, but are not limited to, alleging that defendant had a 
policy of failing to pay commission employees separately for rest periods.  PAGA notice was 
provided to the LWDA on August 1, 2019. 

The parties informal discovery in preparation for mediation, and eventually reached a 
resolution with the assistance of an experienced mediator.   
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A gross settlement amount of $449,250, non-reversionary, will be paid to the Settlement 
Administrator.   

PAGA penalties would be $30,000, resulting in a payment to the LWDA of $22,500, with 
the remaining $7,500 distributed to the class.  A class representative incentive payment would 
be made to plaintiff in the amount of $10,000.  Simpluris, Inc., is the settlement administrator, 
and estimates costs at $6,460.  Litigation costs would not exceed $20,000.  Attorney’s fees 
would not exceed one-third of the fund, i.e., $149,750.  This would leave a net payment to the 
class of $240,540, which would be divided into wages (20%), interest and penalties (80%).   

Notice to the class would be provided, but the class members will not be required to file 
a claim.  Class members may object or opt out of the settlement.  Various prescribed follow-up 
steps will be taken with respect to mail that is returned as undeliverable.  The individual shares 
will be determined based on the amount of compensation earned during the class period.   

Based on the estimated class size (about 156), the average settlement share of the net 
settlement amount is about $1,541, or about $2,879, based on the gross amount. 

Uncashed checks, after follow-up efforts, will be voided, and the remaining funds will be 
paid to a non-profit not designated in the agreement. 

The class would release claims based on the facts alleged in the complaint during the 
class time period. 

Notice of the proposed settlement has been provided to the LWDA. 

After a November 5, 2020, hearing, the Court issued preliminary approval on November 
9, 2020. 

In this motion, counsel provides information concerning the implementation of the 
proposed settlement.  Notice was provided in December, 2020, to 159 class members (a slight 
revision from the previous estimate).  Nine notices were returned, and follow-up resulted in new 
addresses for 8 of them.  Only one remains undeliverable.  No objections have been received, 
no requests for exclusion have been received, and no disputes of the allocation have been 
received.  The average individual payment is $1,598.88. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
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settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Discussion 

The Court’s previous analysis of the settlement, as reflected in the order granting 
preliminary approval, still stands, and will not be repeated.   

The fact that no class member objected to the settlement or requested exclusion offers 
some support for its fairness. 

 

Following ordinary practice, the Court deferred review of litigation costs, settlement 
administration costs, and the representative incentive payment will be reviewed in conjunction 
with the motion for final approval.   
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Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 
theory, a total of $149,750.  Even a proper common fund-based fee award, however, should be 
reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 
480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 
whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 
of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 
the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 
range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 
While insisting that a percentage-of-the-recovery fee is more appropriate here than a lodestar, 
counsel have provided a lodestar figure of $87,904.75, which results in an implied multiplier of 
1.70.  If one allows for the possibility that counsel will spend another twenty hours on the case, 
the implied multiplier would drop to 1.50.  Counsel took the case on a contingent fee basis, and 
the contingent nature of the recovery justifies a multiplier in some amount.  The implied 
multiplier here is not so high that an adjustment is required.  Accordingly, the requested fee is 
approved. 

The requested cost award of $6,318.45 is reasonable and is approved. 

Criteria for evaluation of representative payments are discussed in Clark v. American 
Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.  Plaintiff here requests 
$10,000.  Plaintiff offers generally that he is subject to stigma within the industry as a class 
representative, that he could have been at risk for costs, and that he spent time (estimated at 40 
hours).  These factors exist in most cases.  In this instance, the relatively high amount is 
supported by the relatively high individual recovery for the class members.  It is approved. 

Settlement administration costs of $6,460 are reasonable and are approved. 

Where a settlement provides for a cy pres payment to a third party, “an attorney for a 
party to the action shall, in connection with the hearing for preliminary approval pursuant to 
subdivision (c) of Rule 3.769 of the California Rules of Court notify the court if the attorney has a 
connection to or a relationship with a nonparty recipient of the distribution that could reasonably 
create the appearance of impropriety as between the selection of the recipient of the money or 
thing of value and the interests of the class.”  In this instance, the potential recipient has not 
been identified, and there is no barrier to selection of a recipient in conjunction with Final 
Approval, or with a compliance hearing held after final approval and implementation.  (Ordinarily 
in class action settlements, even after final approval, the Court sets a compliance hearing, which 
includes reservation of a small portion of the attorney’s fee.)  Counsel has elected to determine 
the recipient of the cy pres payment (if any) as part of the compliance hearing and to provide the 
necessary declaration at that point. 

D. Conclusion 

The motion is granted. 

Counsel is directed to prepare an order reflecting the tentative ruling, the other findings 

in the previously submitted proposed order, a judgment, and to obtain a hearing date for a 

compliance hearing after the settlement has been completely implemented.  Counsel are to file 
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a compliance statement one week before the hearing.  5% of the attorney’s fee award will be 

withheld pending that hearing. 

 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00073 
CASE NAME: SHWEIKI VS DONOR NETWORK WEST 
HEARING ON MOTION TO/FOR FURTHER HEARING RE APPOINTMENT OF LEAD 
COUNSEL FILED BY TAELORANN SHWEIKI 
* TENTATIVE RULING: * 
 

 Pursuant to the Court’s direction, counsel met and conferred concerning the 

appointment of lead counsel.  Plaintiff Shweiki still proposes only that her counsel be designated 

as “lead” in the manner that ordinarily would apply in federal court after a class has been 

certified.  Plaintiff Masterson responds with a proposed Joint Prosecution Agreement that is 

extremely detailed, and is appropriate where negotiated and agreed to by each firm, but not as 

an order of the court. 

The motion to appoint lead counsel is denied, without prejudice to reconsideration if 

class certification ultimately is granted.  In the interim, counsel are directed to meet and confer 

concerning coordination of discovery in order to assure that defendant is not burdened with 

duplicative sets of discovery and that both plaintiffs agree on the scheduling of any depositions 

of defendant or its employees.  Failures to agree among all counsel (including defense counsel) 

are to be resolved through the ordinary meet and confer process and, if necessary, Informal 

Discovery Conferences with the Court. 

  

  

 7.  TIME:  9:00   CASE#: MSC20-00073 
CASE NAME: SHWEIKI VS DONOR NETWORK WEST 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appearances required, by telephone. 
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 8.  TIME:  9:00   CASE#: MSC20-00981 
CASE NAME: LEBRON VS SYCAMORE HEALTHCARE 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA SETTLEMENT FILED BY 
IVANA LEBRON 
* TENTATIVE RULING: * 
 
 Ivana Lebron moves for approval of the settlement of her PAGA suit against Sycamore 

Healthcare Associates. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to pay overtime, failure to provide proper meal and rest breaks, and failure to 

provide accurate itemized wage statements.   

The total settlement payment is $127,500.  This is composed of $50,000 in PAGA 

penalties (of which 75% will be paid to the LWDA, and the aggrieved employees will receive 

25%, allocated based on the number of pay periods that they worked), $50,000 in attorney’s 

fees and costs, $2,500 in costs to the settlement administrator, Phoenix, and $25,000 to plaintiff 

in exchange for her individual claims.   

Plaintiff’s counsel attests that substantial discovery was undertaken, which established a 

relatively limited scope of violations.  No quantitative analysis of the value of the case or extent 

of discounts was provided. 

In seeking a $50,000 fee, counsel attests to 87.4 hours of work, at an hourly rate of 

$845, which would generate a lodestar fee of $73,853. 

Plaintiff provided required notices to the LWDA of the initial claims and of the settlement. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim.  Penalty shares will be apportioned based on the number of 

weeks worked during the time period in question.  (Procedure for contesting?)  Checks not 

cashed within 180 days will be distributed pursuant to Code of Civil Procedure section 384.2. 

B.  Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 
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the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

The overall assessment of the value of the case, while not quantified, is sufficient to 
establish that it is reasonable. 

With respect to plaintiff’s use of the provisions of Code of Civil Procedure section 384 
governing the distribution of any uncashed checks, the provision by its terms applies only to 
class actions.  Nonetheless, it may be used as a model, with the provisions being incorporated 
into the order approving the settlement.  This must include compliance with the other provisions 
of that section, including preparation of an amended judgment and provision of information 
meeting the requirements of section 382.4, i.e., showing that there is no relationship between 
the recipients and counsel that would create the appearance of impropriety. 

Where, as here, the PAGA plaintiff also settles her individual claims, there is the 
potential that the PAGA recovery may be reduced in exchange for a higher payment on the 
individual plaintiff’s claims.  In this instance, plaintiff has provided no description of her individual 
claims to enable the Court to determine if this occurred.  The complaint did not raise individual 
claims, nor do the materials supporting the motion discuss them.  Given that the entire group of 
150-200 aggrieved employees is receiving a one-fourth share of $50,000.  (Counsel states that 
he reviewed about 30 sets of time records, and that this was 15-20% of the employees in 
question, meaning that there were 150-200 employees.)  If there are 200 employees, this 
means that the other employees may be receiving 25% of $250 each, i.e., $62.50.  Accordingly, 
the Court requires more documentation to assure that plaintiff has not taken a disproportionate 
share of the recovery.  (See Moorer v. Noble L.A. Events, Inc.  (2019) 32 Cal.App.5th 736, 742-
743 [award of entire employee share of PAGA penalties to named plaintiff improper].) 
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Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action is 

may recover attorney’s fees.  Plaintiff seeks fees and costs on a lodestar basis, not a fixed 

percentage of the total settlement.  The rate used by counsel, $845 is high enough that it could 

require further review. Moreover, plaintiff’s counsel here has no junior associates, but when he 

performs the work that ordinarily would be done by a junior level associate, the “reasonable” 

rate is that of the junior level associate.  (569 E. County Blvd. LLC v. Backcountry Against the 

Dump, Inc. (2016) 6 Cal.App.5th 426, 438 [trial court permissibly reduced fees where “the 

yeoman’s work could have been handled by associates billing much lower rates”].)  Even 

assuming, however, that the Court determined that the reasonable rate would be $800 per hour 

for half of the time, and $400 for the other half, the resulting lodestar would be $52,440.  

Accordingly, the Court finds that the $50,000 fee is reasonable. 

D. Conclusion 

Hearing required.  Counsel should be prepared to address the Court’s concerns, and to 

prepare supplemental briefing.   

If the settlement ultimately is approved, counsel is directed to prepare an order including 

the Court’s ultimate order, the other provisions submitted in the proposed order, and scheduling 

a compliance hearing for a suitable date chosen in consultation with the Department’s clerk.  

One week before the compliance hearing, counsel shall file a compliance statement. 10% of the 

attorney’s fees shall be withheld by the Administrator pending the compliance hearing. 

 

 

9.  TIME:  9:01   CASE#: MSC19-00312 
CASE NAME: COLEMAN VS. TRANS BAY 
HEARING ON MOTION TO/FOR TO APPROVE PAGA SETTLEMENT AND DISMISS 
PAGA CLAIM FILED BY GREG COLEMAN, RICHARD BOU 
* TENTATIVE RULING: * 
 
Hearing required.  The parties still have not complied with the requirements of Rule 2.550. 

 Under Rule of Court 2.550(d), the Court may order records to be sealed “only if it 

expressly finds facts that establish: (1) there exists an overriding interest that overcomes the 

right of public access to the record; (2) The overriding interest supports sealing the record; (3) A 

substantial probability exists that the overriding interest will be prejudiced if the record is not 

sealed; (4) the proposed sealing is narrowly tailored; and (5) No less restrictive means exist to 

achieve the overriding interest.”   The parties’ motion recites that the private portion of the 

settlement is “confidential,” but makes no showing of the elements of the required findings.  

Moreover, even if grounds were stated, the proposed order does not make any of the required 

findings.  Rule 2.550(d) requires that the court may order filing under seal “only if it expressly 

finds facts that establish” the required elements.  Rule 2.550(e)(1)(A) requires that the order 

must “[s]pecifically state the facts that support the findings.”  The simple fact that the parties 

agreed that the terms of the settlement would be confidential does not establish the existence of 
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those grounds, at least in the context of a PAGA case, even where only the individual’s PAGA 

claim and other claims are being settled.  (See also Rule 2.551(a) [“The court must not permit a 

record to be filed under seal based solely on the agreement or stipulation of the parties.”]) 

 In addition, although the parties lodged an unredacted copy of the agreement, they did 

not electronically file a Notice of Lodging of the document.  The Court has not reviewed the 

document, but will hold it provisionally under seal pending compliance with the Rules of Court.   

 The parties are directed to prepare a new application for filing under seal and proposed 

order that meets the requirements of the Rules of Court.   

The hearing is required in order to assure that the requirements of Rule of Court 2.550 

are sufficiently clear.   The hearing on the underlying motion will be continued to March 4, 2021, 

9:00 a.m. 

 

 


